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O 0 "TTER o F: Dominim Road Iyachiner Corporation

1. A bliderla unbUctte~d deacriptin dta may not be
disregded where it 'ppnr that the bidder ts offering
the moedi deucrlb'td therein. Thtreore* when uuch
mod1 does not compl with the Government' a stated
material'requirements, the bid must be rejected as

2. Where IFEI caled for item which required First Ar~ticl
t was item dar not on qu&lWied products
ltvPlh biddeiiI anotation in bid cohedule that Ftirt

Article taMia, "not apolibW'le. w*en rtAd in cion-
tUIt1OCI;it koratkmcstd in other portion' ot

bid tli that bidder's ltem wsInoluded on QPL.
ner ably cazn be construed an bidder's cffer to furnish
naQPL item.; 

, h(s bid proet t -ets the reponuiveneps of the two lowest
bidsfor the Gove'rinent.' sroiad~;iaer tequirementa under
ilnyctiti onfor' b4di (IFB) ID~s 700Q2 T'-BE-lO59. iaeued byr the
I Detue Construec lio n Supply Centr (DCSC). Columbus, Ohio.
Dom1iibn' Rdad )lch~n'ery !orppion(Dom'in)onl; ia challeng-
ing DRCSC's dete4nation that Donia appaentlow bid is

- y ~~~nonre'ponuive toithte solic~itta to' evatuue of the unaoliciited
| ~~ doesriptive liter t*Ire coittinied i4i it'. bid. Moreover,'' Dominion
v | i~~scorts that the *econd-low bid t rd' Gallon Mainufacturing Divsilin

$ ~~~ot Drouzaer Industrt¢es, lnc. (Gailion) wanc not reuponucive for fail-
! ia~lg to alter Flri t' 4ticle testngi 'and,\therefore. that iirm should

'not be qwatd'd'tbe '!idoitra etIn the event Dominion's bid ii ultimately
foud to be naitrea;4izive. For the fc4o~lvng reason, we coneur
in DCSC'ai tldingt thit Dominion's bid was nocresponsiv._ and
Sazt Gallon's bid also was respos~ive to the solicitation.
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Daoinion's BW

DCSC found Domldons bid to-be n "p iTve, "cm.
DomiWal s Inclusion otf ucid nibrmaticm In Its bid
oeat" an ambiguity as toWwhtbri Dominion wa, offering to
meet the solicita tka-'s requinmeat.. Dominion 'conents that
DCSC erred in considering the usolicited information an a
qualificatiln of the bid a4 aserts that such informatia
should have been di regp C Before cciu dering the legal
merits of Domlanis's aarguments. it is necesary to review the
ftctual circumatancem wherein Dorldnion's bid was received
at evaluated.

The sollcitatfrn requested bids to supply a quantity, of
motdrized road graders metting Federal Speclflcatton 00-0-

30D dated February 16, 1970, as amended. The'stolicitatibn
did not request that bidder quote a Miticular item, athou,%th
it did -ve'bidders the'option of indictiing that they ranufactured
an article qualifed to the applicable ewjkcificattannin order to
show the bidders' eligibilitl for an "exemptkn from" (is distin-
gizished from a "waiver of ) First Article testing. In any
event, biddere were only required to ssbiitt a price in 'order
to be responsive. The Uternate Offers clause of the IFB stated
that:

"hhen uupplis 'are described by speelifdaticum
and/or drawing, alternate offers in reapcate to
advertised solicitations, will"not be considered.
Nevertheless, any referencelby offero*tui'ztbmodel
or part number; iwill be asmed to meiii'thit thi
supplies so refrerinoed conform to-specizatisonsor
*ikf be modified to conform, tiiless it i clear frgcm
the offer or accompanying papers that an alternate
6ffer is !intended. Supplies delivered under any
resultant contract must conform to the specifications
and/or drawings."

Instead of merely indicating its price. in the appropriate ap ces
on the Schedules. Dominion included the following informationr in
its bid package:

(1) A letter dated April 22. 1076 stating in pertinent part aE
follows:

'.We wish to thank you for your inquiry, D0A700-
76-B-1059," and are'pl -asted to make the attacijed
quotes. Also enclosed you will please tind specifE-
cations on our Champion D-715 Motor Grader.

--
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* () Ated qotes for each comtract ine Item cosisting of
motor pFders. at which P ,r1 . rso

4..

hem mOm Our Ch lmpion D-t]5 Motor Grader B-02

Tbb inclxude:

Code No.

Exhaust Extenasin mu
Clark, 4 Speed Tranamisslon NOS
12o00 x 24-12 ply tireu 1102"

[28 other featureu aign were listed. moril of which had a
cide number. Liting for other lin eitems were uiilar.I

IIboWt $31v US. 70 ech

Delivery 90-120 Days

Freit: To Now York. NYadd $522. 00 acth"

(3)'T agex of tdetailed scpecifications" for the Champion
D-715 xnato grader. ;

hen' bids wer'opened, ,the, contrit i c't.C^c .%!ould determine
fo min c'ub14 (1) , w&f t i tode) D-715 B-02

mdaito~rjrader. ndC, (2) the spDclflcationat\ " D715 motor grader.
Th"iriclbrd iid1tdtht j t to ijtoteut lndged by. Galion
'ii cased on..the nyerpsa mrn roeervattzane racting officer
reqouested a 1egtilreview as 'to foliiniic'nu rejxponpivenesa. It was
coiunse' view;'. ilier U!, 'ihat refeSrences tmod'~el D-715 in
Dciniion' c'bid sli5IW5Wdisregairded under the .Alternate Offers
cl. usof the itlcttton. quotedZ~bove. Neveithelcis, counsel
, r~~co~un ended.'tat'$iemtviond portitouDb D'&lnion'e:bid be
carifed. up1nrecbipt t focinim'u unecji4vocal tffer t^ meet
toesolicitation'a requirsmente, the"contracting fiftcer notified
Gtlioa that its pT6teut wasr denied. Gallon proteeted to this Office.
* D iiion then replied to the specific illegations raised in Galion'.
protest.

, ,Domtnion's rejy prompted a further 'inquiry of Dominion from
the contractlngtoficer, beciu'e Dmidnioi had not replied to sev'eral
4 alegatlon. made b# 'Gallton ,iich seemed to indicate tit- the model
numn~berm 'inserted in Dominionst bid, along with the specificW.!ion
sheet, differed from the upecificationu. After receiving Dominion's
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replytthe contracting 6ctfiar contactSd the using act to
reconcile the apparent conflict between Dacttonu expla*ation
of ita bid and the solicltation's requiremens. In fl @ptuh of
thefoentracting officer, the using actifty couldnot re 6akile
the discrepancien. Subsequently, the contrmtj4 offlceroin
his final report, made the following daterminatlcs regarding
Dominion's bid:

"13. After reviewing laDonion's tid, kcludbng
the upecLfliation sheet for Model No. D-715
attached thereto, in Hight athe specific questions
raised by Gallon'. letter of 30 June 1976, together
with Diznieon's response to these quesions, -the
undersigned has concluded that Dominion'n bid as

ysubmIted is non-responsive for the
following reasons:

a. The mpacfilcatior sheet for Model
D-715 cannot be disregarded under AsPR
5 2-202. 5(f) and must be consdered in
determining the reapaisivenmsa of Dominion's
bid ** *.

b. 'The apecifica on Alest for Model
D-715 indicates that Mervice brakes Wbe
mounted'on two driving wheels. ''The specifi-
cation sheet'is thus in,direct contlit with
paragraph 3.13.1 of Federal Specification
00--Ge3OD which require. that wheel mounted
brakes be mounted on ml four tandem wheels

c. 'LugI item (6) on page 22 otf the invita-
tion requires that CLIN [contract line item]
0002 be equipped-with an engine coolant
defroster, Dominion's-bid on CLIN 0002
expressly refers to Code No. S15 whilch~e an'
electric defroster Xand thus directly conflicts
with the requirement for an 3ngine coolant
defroster for CLIN 0002.

d. Althzi Doihnidon's bid' ipeeifted a Clirk
4-speed travsmiuion for each CLIN, Dondnion
now prc oseu to use a Clark 6-speed trsmlssion
because the 4-speed transmission will not perform
satisfactorily.

_- - I.4 -
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oner. *.tN _ _ Aime CMA (A[ texaM
Iim ,:2 re1 tia the referees

. 'I.'Ila DJDJo' bid to aibaic tool kit and
:i Code No,I n createj ambigUtt With

ropect to its obligatin to cply with the
.'quireql6nta of parugnch 3.822 at Federal

* Epeic n ,O-O-630D***.

L Te reference 1 Doainnlo' bid to shop
mamals and maintnAtce manuals (and Code
Noa. U10 d UU)0im to a one year iarranty
creste'an afinig4$r )i regard to its under-
taking to'comply with the reqirements of
CLINs 0005 d 0010 and clause ' 17**."

O0 the basis of the above, the contracting officer proposed to
award the contract to GaUnn. At that point Dominion protested.

Upon further consideration, the contracting officer has con-
cluded that Dainion'u!bid 'wa responsive regarding the one-year
warranty and the traniz'isiuon offerd. All other matters
remafn at issue. 

We agree wiihth6 contrnc' Ing officer that the'msot important
iisue with regrdito-the raponsiveess of Dominion's bid is
the ift-ti otthe ijaludi of t~e upsecificatioBhfielt for D-715
moto'r'graderu with the bid. DCSC and Dominion agree that the
'pecificafian uhaet'w effect on the bid is' oerned by Armed
' Services Procurement Regu~lation (ASPRf S 2-2O'. 5(f)a975).

~~ ' ~That section sttes:

'Un oliuated eraltiiLituetre . If the
jfa isfhing of descriptive literature in not
requir'ed by the vitation for bids, but such
literature is 'furnished writh a bid. it wil not
bo.'coneide~red'us c*Ufyihg the bid, and it wi
be diuregarded, 'unlessit Is clear from the bid
or accoimpanyjig papers that it is the bidder'u
intention to qualify the bid.

' ' ~~DC8C-reltee, in .zt 'on our'dcidoni,49 Comp. Gen. 851 (1970),
. itu emodified 1-169057, Apr2 i3, 1970. For tha following rea-
sans, we believe that reliance is well placed.

In B-169067, unrg, the bidder, althcragh enclosing brochares
covering a numbiKhmodels of mechanical presse manufactured

1.W< - " * . * * . -, - -, : -.,i. .
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by it, did Cot speci ay Mparite mode mt the
cle ti~~ b i tere". he r cross-crefre'es
bet In shortWe brreI ad the bd 1 abort. to zla--

Ktionshipthe broabtiee: had to the bid wsair fl blsa in the
614 packre. ,, ,We d lst dshd an earlier case, %151875840
'cbfter S. 1969, where r b. -'e ncloeed deucerl literature
.cac4U'ed item-by-item deucr4*iais of the specific itima
acildited In the upecification. In31584 we hold thnt the
bid muatt be considered noresponsive whirethe solicited
materil acco ng and refrenced to thef bid onikined
deviationsa fro the upecitis. Since there was no
perceivablelitended relationship between the unsolicited
brochures and the bid In E-l69057, concluded that the
brochures should not have been considered us qurafying the
low bid and should have been disregarded in accordarce with
ASPR S 2-202. 5(f).

the procurirga ncy and the neot low bidder requcated
reconiiideration of 46!O5i057p Ayra and indicated t&ththe case
appeared to be tiirli nce wiWupreii~ius caseshblding that
the ihtent of the bid 'muist,be determined from all rlal
included 'in the bid' pckge, e.g. tiiuwplioited material., The
requert focuged this Office'a attenticvi on the fiact t'tASPR
S 2-202. 5() precluded the contx&ing officer from'idonuldering
factually conflicting irnaolicited literatur. as rendering a bid
ambiguous regarding the bidder's intent to conform to the
solicitation. In reconciling B-169057 with our prior decisions,
we stated in 49 Comp. Gen. 851 at 852 that:

**** If the c tancee are rionawly 81307r-
tiblep'of a concli'hion thatthe literatire' was itened
to'qureify the bid or if ibeluiion'of the literaturc
creates an ambiguity asi 'what the bidder intended
to offer, then the bid must be rejected as non-
responsive to the invitation for bids, See B-166284,
April 14, 1969, May 21,, 1969, and B-167584, Octo-
ber 3, 1989. As we stated in B-166284, Aeril 14,
1969:

'ThCecrux of the matter is the intent Of
the offeror and anything short of a clear
Intention to conform on the face of the
bid requires rejection.

*. * *. * *
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'Whm sore than cam possble iterpn-
tcml may r:eaaaly be reAhd' from
1s terso a bid abidier may ot be
peAu*d tfo esplain S. atUl meaning
or Ad Intended mice this would afford
the bidder te ppomity to alter the
rnpa~uiveeuu gigs bid by extraneous
materia.'

"A'ard of atatract purmun to formaliadvertising
may be niadnider 0 U. S. wC. 2305(c) ouily to the
low responaible bidder whotejbid conforns to the
invitation. We do not believe that statutory require-
mzt may be negated by-a' regulatory proiision such
as Armed Senrvies Pro'iremzt tRegulation 2-202, 5(f).
which pr uunsu a bid to conform or be unqualified
rber. rthae hitellt' at t~ie biddegr 'ii unbiguos,- Cft;,

B-166264. 24 1969. Nor do we-blieve'that the
Itati for mids ay eblish any arbitrary conven-
tie which provide that te clar langage of the bid
will be Ignored unless preseted in a particular form.

"On page three of our prior decision we stated:

'It is our viewi that the voluutary;,urniuhing
of literature with a bid wlith nothing to
evidence all intent'to qualify the bid or to
deviate from the advertised specifications.
does not render such a bid nonreuponaive.

"On page four we stated:

'We beie-e therefo4 re&hat ihe brochure uub-
mitted by wayne with ititbid should'not be
considered as qualifying its bid, and should
be'disregarded in accordance with the pro-
vision of ASPR 2-202. 5()*'

"mesaiktementisi wae premised upon our oniclusion,
":aijiit~fofh on pig.e'three-of thei'utidsi precedin'g the
firn6VatimientI that we did Aot xbelieve' Wa e'u'bid was
quaiiwlTedtor -anbigdous eveniiiiginto consideration the
unsolicited bfo'hure Th statements shouild not be con-
stru'ed to'stand ibr the proposition that the unsolicited
brochure may:siply be disregrded and to the extent
that such an impression conyed by statements in
B-169057, April 23, 1970, that decision is modified."

- -7-
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In view of tbe ouem cited above, the questlo to be &oditd
ii whether the inclusio at tha literature can be nanably
said eitherto qualify Dom enio'a bid'or to createm'a ibSuity
am to what the bidder intended to bffir. As Donaiiiicn nate.,
the bid clearly indicated Dominini'. intenit to supply its D-715
B-02 motor grader. If we concede that without more5 the
included model, number should-be disregarded in evaluaIng
Dominionc' bid pursuant to the "Alternate Otters" alaue
(contra. 50 Camp. Gen. 8 (1970);THey Pe"r-and Matelal.
Stacor Corporation, B-185762, JuneM l-& Ltru ! )
nevertheles, we must coaclude that te specificaticn sheet
headed by "D-715 Motor Grader" and containing, inter aia
"D-715 Speclficationu" could reascnahly have benflerpreted
ao being intended to describe the motor grader offered by
Dominion.

Dornintonx literature, being reasonably'conuideredjto be
part of the bid, Is aubjeqtt1;o'ee scrutiny in oader toadeter-
mine whether the bid containtda'dd ti_ s from the s'ollitttion.
See, E.C. CCmpbellU Ic., 8-185011, March'4,61975, 76-1 CPD
155. -Wsc's examiation of the D0715 spcificationsuindicate&d
that th' D-715 motor' grader is equtpped with hydraulic brakes
on onlW two wheels, instead of four wheel. as'required and was,
therefore, materially nonreapauxive. Accordingly, Dominion's
bid was properly rejected, because the face of the bid did not
inicate Dominion's unequivocal offer to provide the requested
items in total conformance with the specification requirements
of the solicitation. E. C. Campbell, Inc., aupra

Galion'. Bid

Dominion contends that Galion's insertion of "N/A" adjacent
to Items 0004 and 0009 of the Schedule renders Galion's bid
nonresponsive. Each of these items states that it:

"**** identifies the fi'st articletest requirement
incorporated by pro$iiona C27 and C27a of thie
solicitation The quantity 1 TE (TEST). signifies
the test requirement., See'para. (a) of the first
referenced'prioiision fori the number of units to
be tested. TIi is not an' additional quantity of
supplies being procured-(See para. (e) of the same
provision). Offeror will enter the total price for
this requirement or 'no charge' in the 'amount'
column. If neither is indicated, the Govorr-nent
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wi esssa the requrmt is offend an a
Io charge bests. ht the evwet Sq fl -t
artil tt sad approval rsqulreamut are
web, an award will not be made for ClDNs)
0004 [lAd 00001.o

Amseadmut 0002 dated Aprll 2. 1(16, modified provision C27
and C27e to tba effect that they were to be included in the con-
trct?

"* ** only if unqualified grader. furnisbe' "
(Emphasis supplied,)

Finally, Bectian'F of the solicitation modified the specilfcation.
regarding unquallfied grader. as follows:

"3.2.2 UnMalifd dGrader.. Delete, [*h.
tuquirnent iUjaifraefirnished Mve
pesued certain qualification tests] aii sub-
stitute: 'If iiqualifled graders are'furnished
the ball betested in accordance with the
'oLUIo requirements: First Ardcle. "

When reed in the icoflext of the solicitaticn, the above qu'oted
portions of the upecificstti~as Indicate that {1)Egraders furnished
which are qualted under the applicable Qualifled'Products List
QPL) are exempt froim First Arltki testing; (2) gnaders furnished
which are notlisted under the-QPFL hay be~tested under the Firat
Artiale test- criteriag and (3) a, responslve grader need not be one
whichsisvqualifed under the QPL. 'We might again mention that
the'-ibl^+idation did'not require a biddAr to offer any particular
model of -grader. ,Also, & we xuznSti&ned before, bidders were
givenithe opportunity in clausewBIl to indicate whether they
miufactured a QPL qualified item. ' Thus, under the terms of
the eolicitattan, bidders nave the option of furniuhing any Item
they manufacture so long as It meets the 2peciftication require-
ments and either passes First Article testing or is listed in the
QFL.

DCSC and dailon contend, ini effct,' that Galion has offeredto
furnish a QPL item, thereby eliminating its option. That position
iu taken in'reliance on the effect of Galion's insertion of the follow-
ing Information appeairing ini Section B (Contract F 'rm and Repre-
sentations, Certifications, and other Statements of Offeror). clause
BU (Qualified End Products):

- 9
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"ITEMA NAME GRADER. 3tsd. 6S4 DIED

TES NO. AMSME-R.ZK-KM-16 Columbua. Ohio.

w/Rev. April/197V'

Galion and LCSC contend that the above information reers to a
QPL gruder and that. irrespective of any condition In Chltor's
bid regarding its offer to supply First Article testing, my wch
testing would be inapplicable to Galion. While clarue Jll ws
not used in it. usual role of identifying the item and test nuslber
where end items purchased arc "required to be quaifiid productr
"(See, ASPRt 55 7-2003. 6, 1-1107, 2(a)) by the solicitation, we
believe that the information included therein, when read in con-
Pnetlon with Galion's statement that First Article teutl was
"Not Applicable" to is offer to comply with the specificatons.

reasonably can be construed as (mion's offer to furnish a QPL
grader. Accordingly, we will not object to an award to Galion.

DJsut Cormptrolltr General
of the United Statei
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